ALTER EGO AND SPOUSAL TRUSTS IN CANADA
When creating this report, I researched a few websites and none of them contained all of the information.  I have attempted to give you as many details as possible in this report, however,  as you are aware, I am neither a legal expert nor  am I an accountant.  It is extremely important that you surround yourself with competent, (those that are familiar with inter vivos trust  rules), individuals in the legal and accounting fields if you intend on looking into this concept in relationship to your own finances.   This piece is for information purposes only.  
A trust is usually described as an arrangement whereas a person or family establishes an agreement to ensure that property is take care of for the benefit of one or more beneficiaries.  Trusts are either inter vivos, (created during your lifetime),  or testamentary, (at death).  
Both of these trusts could be considered new to Canada from the point of view of the proposed amendments to the Income Tax Act .  The amendments were to be effective retroactively to January 1, 2000.  

Both trusts are inter vivos trusts under the Act.  Generally, when transferring assets to an inter vivos trust, a disposition of the assets is triggered for tax purposes.  However, with the use of an alter ego or spousal trust, capital gains are not triggered and any income or capital gains earned by the trust during the lifetime of the settler, (and the settlor’s spouse, if a joint spousal trust is used), is taxed in the hands of the settler.   
An alter ego trust must meet 4 criteria

1.   The settler must be age 65 or older

2.  The trust must be created after 1999

3.  Both the settlor and the trust must be resident in Canda

4.    You must be the only person entitled to receive any capital or income from the trust during your lifetime and you must be entitled to receive all of the income arising during your lifetime. 
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Please be aware of the following details

In the alter ego trust, the trust property must be used only for the settlor’s benefit during his or her lifetime

There are no immediate tax consequences or ongoing administrative costs in setting up an alter ego or joint spousal trust

In the joint spousal trust, the trust property must be used only for the benefit of the settler and the spouse during their joint lifetimes

The transfer of capital property to a trust that meets all the criteria will not result in a disposition for tax purposes.  However you can choose to elect out of the rollover treatment.  This approach would be useful if you have capital losses to use to offset the capital gains on disposition or if the assets to be transferred to the trust include qualified small business corporation shares where the enhanced capital gain exemption of the Income Tax Act may be available.
Attribution rules will still apply to income earned by the assets 

These trusts escape from the 21 year rule.  Trusts are deemed to dispose of their assets every 21 years. The 21 year rule does not apply as these trusts are deemed to dispose of your assets at your death.  Therefore these trusts will not have to deal with dispositions during your lifetime
ESTATE PLANNING CONSIDERATIONS

1. Probate avoidance
Because of the nature of the beneficiaries, all of the trust assets at the death of the settlor will avoid the probate procedure and its’ costs.  The trust owns the assets and therefore at the date of death, the assets do not form part of the estate. 

2. Public Access is limited

When a will is used to distribute assets, anyone who wishes to, after paying a fee, may obtain a copy of the probate application.  That application lists all the assets.  A trust’s assets will be distributed according to the provisions of the trust and is therefore never made public. 
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3. Avoid the Wills Variation Act (BC)/Substitution Act (Ontario) 
If your spouse and/or dependents and/or family members can apply to have your will altered if they feel that, as beneficiaries, they were not treated fairly.  A trust allows you to pass your assets to your beneficiaries without using a will.

4. Mental Incapacity
Under the proposed legislation, it is possible to name a successor trustee as well as provide direction in the event of your mental incapacity.  

WHY USE AN ALTER EGO OR SPOUSAL TRUST

 1.  Probate avoidance

2. Creditor Protection:  

Using an alter ego trust may provide some protection from your creditors. This may  include claims under the Testators’ Family Maintenance Act and possibly the Matrimonial Property Act.  Please use the advice of a legal advisor familiar with the specific provincial laws

3. Incapacity Planning

An Alter Ego trust can function as an alternative for an enduring power of attorney for property in the event of your incapacity. The trust agreement must permit the appointment of a substitute trustee in the event of your incapacity as the sole trustee
4. Confidentiality
5. Beneficiaries with Special Needs   

An alter ego trust may provide continued protection after your death for beneficiaries with special needs.  This could include minors, spendthrift beneficiaries or disabled beneficiaries
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6. Charitable Giving

If you want to leave a portion of your estate to your favorite charity but need those assets to support your current lifestyle, an alter ego trust might be appropriate.

It is created by putting assets into an irrevocable trust. The residual beneficiary is the charity.  As the settlor of the trust, you will be entitled to receive a tax credit equal to a portion of the assets transferred to the trust.  The older you are, the higher the portion will be.  To obtain the tax benefits, you may not have access to the capital of the trust. The trust will provide income to you for your lifetime and the capital, (the residual interest or remainder) passes to the charity on your death. 
DISADVANTAGES

Restrictions to clients age 65 or older

Transfers of property to the trust may trigger property tax.

Assets of RRSP’s or RRIF’s may  not be transferred to the alter ego trust. 

Tax Liabilities.   There may be some increased tax liabilities.  At death there is a tax rule that states that there is a deemed disposition of all of the client’s assets upon death with capital gains, if any,  being included in the final tax return. The taxes are based on the settlors’ marginal tax rate in the year of death, minus any personal exemptions.  If the assets are held in an alter ego trust, any capital gain, (depending on the nature of the assets),  is captured in the trust and the maximum tax rate will apply to all gains.  There are also no personal exemptions in the trust. 

Cost & Complexity    There will be legal fees to advise you on the details of the operation of the trust and do draft the trust agreement.  The amount of the fees will depend on your legal council and the complexity of the agreement.  There is also usually a cost to transfer the assets to the trust.  Over and above that, there will be annual accounting fees to prepare the trust tax returns. If a professional trustee is used, there will be fees for that also.
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Loss of Control    Loss of control will depend on the various aspects of the trust.  It is taken for granted that once assets are transferred, there is less control.

Testamentary Trusts    Once assets are transferred into the alter ego trust, they cannot be transferred to a testamentary trust at death.   If your estate would benefit from the tax savings of a testamentary trust, this will be a drawback.  It is advisable to consult legal and accounting advice familiar with the trust issues. 

Charitable Gifts      When making charitable gifts through the trust, the treatment is limited. An individual  is allowed the one year carry-back for donation tax credits, a trust is not allowed the carry-back.  Neither can the trust use the donation tax credit to offset 100% of income in the year of death.  Only 75% can be offset. 
Integration   It is very important that the trust document be integrated with your will.  There are many considerations where you need a will for assets and debts outside the trust.

